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I described earlier.

MR. GOLDSTEIN: Mass Media Bureau Exhibit No. 9 is a

7-page document, which is a letter from James P. Riley to

MR. RILEY: Well, Your Honor, I had thought that the

depending upon the testimony

was received into evidence.)

(Whereupon, the document referred to

as Mass Media Bureau Exhibit No. 8

use this example in other hearings. You want to put some

writing on a piece of toilet paper and mark it for

identification it will be marked for identification. Whether

it's received or not is something different. Although some

judges say you don't even have to mark the piece of toilet

paper for identification. But I feel that if you want it

identified, I have to identify it. I'll, I'll overrule the

objection and receive Exhibit 8 for the same purposes that I,

Y. Paulette Laden, Esquire, of the Mass Media Bureau, dated

July 30, 1993. And it's being offered for the proposed

stipulation, which is on page 2, which the Bureau did not have

the opportunity to yet verify

Bureau was offering it for the stipulation and I wasn't going

which Mr. Bott provides we may, you know, be able to enter

into the stipulation, but it's -- we thought it may be useful.

to object to pages 1 and 2. Page 1 is just a summary of what

the letter's all about and page 2 is the, the stipulation.

But if the Bureau, having reviewed the documents and the
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1 hearing test~ony given by Mr. Bott at the comparative

2 proceeding isn't prepared to accept the stipulation, there's

3 really no point in putting the stipulation in the record.

4 They may as well s~ply examine Mr. Bott and leave Exhibit 9

5 out altogether.

6 MR. GOLDSTEIN: -- maybe the best thing to do would

7 be to reserve a ruling on it.

8 JUDGE STEINBERG: Let me identify it. It's -- the

9 document described by Mr. Goldstein will be identified as

10 Bureau Exhibit No.9.

11 (Whereupon, the document referred to

12 as Mass Media Bureau Exhibit No. 9

13 was marked for identification.

14 JUDGE STEINBERG: And the only purpose for which

15 it's being offered would be the stipulation on page 2. So

16 from the bottom of page 2, beginning with the paragraph "A

17 listing of documents •.. " through the end you could either

18 strike it or withdraw it or -- but I'm going to reserve a

19 ruling on it and if, if, if you want to enter into the

20 stipulation, you're free to do so during the course of the

21 hearing. If you don't enter into the stipulation, then you

22 can withdraw the exhibit. That's all, but it'll -- right,

23 right now it stands identified but, but not received. Not

24 rejected, just sort of in limbo. And that completes the

25 Bureau's exhibits?
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2

MR. GOLDSTEIN: Yes.

JUDGE STEINBERG: Now, we'll turn to Mr. Riley's

63

3 little report -- put Mr. Bott on the stand or --

4

5

6

7

8

MR. RILEY: well, not for, not for

JUDGE STEINBERG: Not for 1 and 2.

MR. RILEY: -- Exhibits 1 and 2, Your Honor

JUDGE STEINBERG: Okay.

MR. RILEY: Let me give the reporter the -- does the

9 Reporter have the Bureau's exhibits? I'm giving the Reporter

10 now, Your Honor, two volumes, one being the original and the

11 other a copy of Bott Exhibits 1 through 3 as exchanged with

12 the parties earlier.

13 At this time, Your Honor, I would like to request

14 identification of Bott Exhibit No.1. It consists of a total

15 of six pages. It is Bott's "Request for Admission," of July

16 16, 1993, and the Mass Media Bureau's response to Bott's

17 Request for Admission, dated July 20, 1993.

18 JUDGE STEINBERG: Let me just -- okay. The document

19 described will be marked for identification as Bott Exhibit

20 No. 1.

21 (Whereupon, the document referred to

22 as Bott Exhibit No. 1 was marked for

23 identification.

24

25

JUDGE STEINBERG: Let me just state for the record

that I have a secretary's stamped copy of the Mass Media
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1 Bureau's response and the date of the secretary's stamp

2 indicates that it was filed with the Commission on July 20th,

3 1993, so we can either -- you all stipulate to that or I could

4 take official notice of it.

5

6

MR. RILEY: Okay.

JUDGE STEINBERG: It's in the record as to when it

7 was filed.

8

9

10

11

12

13

14

-----'~ 15

16

17

18

MR. RILEY: Right

JUDGE STEINBERG: Any, any objection to its receipt?

MR. GOLDSTEIN: Give me a minute, Your Honor. Is

this being offered for official notice, Mr. Riley?

MR. RILEY: No. Absolutely not. It is being

offered for the truth of it.

MR. GOLDSTEIN: I think that the question in this

case before us, Your Honor, is, you know, Mr. -- what will be

-- to be resolved by Mr. Bott's testimony.

MR. RILEY: Your Honor, I --

JUDGE STEINBERG: Let, let Mr. Goldstein finish. He

19 wasn't finished.

20 MR. GOLDSTEIN: And the Bureau's -- whether the

.-..-..--'

21 Bureau possesses a copy of a written statement or not, I think

22 the question of whether Mr. Bott made a representation

23 determined what his format was and whether there were any

24 misrepresentations made in his testimony then or subsequently

25 can be determined by his testimony. And I don't know that
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1 this is probative or -- under that.

2 MR. RILEY: Your Honor, this is -- you -- I, I have

3 never been in a proceeding like this.

4 JUDGE STEINBERG: Let's, let's just restrict

5 yourself to responding to the substance of what Mr. Goldstein

6 said--

7

8

9

10

11

12

13

14

"-- IS

16

17

18

19

20

21

22

23

24

25

..-.......-.'

HR. RILEY: Okay. I'm, I'm entitled --

JUDGE STEINBERG: -- and not characterizing the

nature of this proceeding.

MR. RILEY: I'm entitled to offer a response to my

Request for Admission for the truth of that response. The

truth of this response is germane to the issue to be decided.

The HDO designated against Mr. Bott a misrepresentation issue

and found the specific misrepresent-- misrepresentation to be

that in this assignment proceeding he was maintaining that he

had throughout the comparative case intended to use a

religious format. That is, that in the assignment proceeding

he so represented.

We asked the Bureau to admit as you see our request

for admission without trying to paraphrase it, and the Bureau

responded. And I believe I'm entitled to rely -- have relied

on the truth of that response. And it's part of my meeting my

burden, Your Honor. They are the adverse party in this

proceeding. They either did or didn't have evidence of this

allegation contained in the HDO and they've admitted they
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1 don't and I'm entitled to rely on that.

2 JUDGE STEINBERG: Or do you want to -- if you want

3 to state it the way you stated it earlier today, whether or

4 not a misrepresentation was received by the Commission. I'll

5 overrule the objection and receive Bott Exhibit 1.

6 (Whereupon, the document referred to

7 as Bott Exhibit No. 1 was received

8 into evidence.)

9 MR. RILEY: Your Honor, I would request

10 identification as Bott Exhibit No.2, a 17-page engineering

11 statement prepared by the firm of Suffa and Cavell and titled

12 at the top of page 1, KRSS FM Coverage Contours. It consists

13 of engineering text, tables, a fold-out map in color, which is

14 page 15 of the exhibit and then two additional engineering

15 graphs.

16 JUDGE STEINBERG: Just clarify something for me. On

17 the foldout map in color --

MR. RILEY: Yes, sir.18

19 JUDGE STEINBERG: is a little black dot to the

20 right of Chubbuck and north of Pocatello, is that the

21 transmitter site?

............,...,.

22

23 KRSS.

24

25

MR. RILEY: That, that is the transmitter site of

JUDGE STEINBERG: Okay.

MR. RILEY: The, the red plus signs or crosses that
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1 you see elsewhere on the map --

2

3

JUDGE STEINBERG: Right.

MR. RILEY: -- are simply to establish the

4 coordinates -- the geographic coordinates, Your Honor. But

5 the red -- or the black dot is the transmitter site.

6 JUDGE STEINBERG: Okay. The document described will

7 be marked for identification as Bott Exhibit No.2.

8 (Whereupon, the document referred to

9 as Bott Exhibi~ No. 2 was marked for

10 identification.)

11 MR. GOLDSTEIN: The Bureau objects to it, Your

12 Honor. It's not probative of the state of mind or the state

13 of knowledge or the state of the information which Mr. Bott

14 had before him at the times when he was making his

15 determination as to whether or not it would be -- the

16 relationship of his proposed station to the station which is

17 in the market place. And this exhibit was prepared in, I

18 believe, 1993 -- October 1993, so it could not have any

19 have had any impact on state --

..............

20

21

22

23

24

25

MR. RILEY: August.

MR. GOLDSTEIN: August 1993.

MR. RILEY: May I respond, Your Honor?

JUDGE STEINBERG: Yeah. I

MR. RILEY: The--

JUDGE STEINBERG: When, when you finish responding,
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1 then I have a comment, too, that I want to hear your response

2 to. It's not -- something different from what the Bureau

3 said.

4 MR. RILEY: The, the HOO raised specifically the

5 question of coverage in paragraph number 11 and said --

6

7

JUDGE STEINBERG: And footnote 7.

MR. RILEY: And in footnote 7 -- well, in footnote 7

8 they're citing that exactly -- brief supplement filed by Mr.

9 Bott's attorneys. But in, in footnote 11, the Bureau suggests

10 that the numbers they're citing in footnote -- in text

11 paragraph 11 of the HDO, further erode the credibility of Mr.

12 Bott.

13 Now, I, I go back to what I said earlier. Mr. Batt

.....-.-........ '

14 never had an opportunity in the pleading cycle, Your Honor, to

15 respond to what is being discussed in, in paragraph 11 .

16 Nevertheless, paragraph 11 says Bott does not dispute the

17 conclusion. How, how can, how, how can we have a Hearing

18

19

20

21

22

23

24

25

Designation Order charging Mr. Bott with not disputing

something, then relying on what they're talking about to say

it erodes his credibility and at no point in this proceeding,

Your Honor, give Mr. Bott an opportunity to put in valid

engineering data that indeed disputes, in fact, shows the

invalidity of what the Commission's looking at in paragraph 11

of the HDO?

Moreover, if you will not accept our Exhibit 2, Your
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1 Honor, I will request that you reopen your consideration of

2 accepting even for official notice Bureau Exhibit

3

4

JUDGE STEINBERG: 5, pages 22 et seq.

MR. RILEY: Precisely, Your Honor. Those are, those

5 are my comments on it, Your Honor

6 JUDGE STEINBERG: Okay. Let me tell you the problem

7 I have with this. I know the reason it's being offered and --

8 was to rebut or to -- not to rebut, to, to address the matters

9 addressed in paragraph 11 and footnote 7. And what you're

10 saying here can be basically it's summarized on page 3 of

.....----'

11 Exhibit 2 for identification is Mr. -- RRI's engineer in, in

12 Bureau Exhibit 5, page 26, said that, that KRSS covered

13 107,352 people. Your engineer says 109,000 using the FCC

14 method, but using the irregular terrain method it's 175,000 •

15 So, you know, what you're saying is, is that the discrepancies

16 in areas and populations are not as great as reflected in

17 paragraph 11.

18

19

MR. RILEY: precisely

JUDGE STEINBERG: The problem that I have is, is --

20 and this goes -- I always have, I always have had this problem

21 with engineering. You've got an engineer that's done what I

22 think is half of the job. If he'S going to use the irregular

23 terrain method to calculate KRSS's FM coverage, I've got

24 nothing to compare that with because RRI's engineer didn't use

25 the irregular terrain method. And he didn't use the terrain
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1 method.

2 What he did is he compared Bott's coverage and areas

3 and populations to KRSS's, using a consistent method and I

4 went and I checked that exhibit and he uses the same method,

5 but here we've got another exhibit which says KRSS is covering

6 more area and more population because I've used the irregular

7 terrain model which is a lot more accurate because of the

JUDGE STEINBERG: Well

filled with elk.

uncommon area that Bott covers and KRSS doesn't cover is

JUDGE STEINBERG: Right.

unless thebigger area and population unless the area that

MR. RILEY: -- as fortifying a judgment he made on

MR. RILEY: Well, Your Honor, it may be but the

point of this exhibit is to show that KRSS will cover the

market that exists there. Idaho Falls, Pocatello --

Logically, you would think that if KRSS covers

bigger area and bigger population, then Bott would cover

topography in the area, but I've got nothing to compare it

with.

MR. RILEY: -- and everything in between. I don't

doubt that what you hypothesized about the KCVI contour may

well be true, but once you're beyond covering the market it's

not relevant to the decision Mr. Bott was speaking of. This

exhibit is referred to in Mr. Bott's testimony --

8
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1 his knowledge of broadcasting, knowledge of -- or experience

2 with FM signals, and a judgment he made.

3 JUDGE STEINBERG: Well it says he confirms -- we're

4 jumping ahead, Bott Exhibit 3, page 4, Mr. Bott says that the

5 engineering study confirms my belief about the range of the

6 KRSS signal.

7 MR. RILEY: That's right.

8 JUDGE STEINBERG: No, I know the purpose for, for

9 which it's being offered. But I think -- I think that I have

10 to, I have to judge whether that was a credible, reasonable,

11 etc. and I can't judge that if I only half the -- half a

12

13

14
.'--'.. 15

16

17

18

19

20

21

22

23

24

25

story. Let me cite a case to you. It's Ruarch Associates,

reported at 99 FCC Sec. p 338, and I'm specifically referring

to page 340, note 3 .

MR. RILEY: I'm sorry. What was the 90 --

JUDGE STEINBERG: 99.

MR. RILEY: 99

JUDGE STEINBERG: FCC 2d 338 at note 3, which is on

page 340. It's a 1984 Review Board decision. I'm very

familiar with this case because I happened to inherit it when

I was sitting at -- when I was working for the Bureau and got,

got before the Review Board and there, there were eight

zillion engineering studies and everybody had done the

engineering differently. Even within an engineering study

there were different methods used and you, and you just

FREE STATE REPORTING, INC.
court Reporting Depositions

D.C. Area (301) 261-1902
Balt. & Annap. (410) 974-0947



72

1 couldn't compare it. And the Review Board stated -- there was

2 a stipulation apparently, prior to the stipulation we and the

3 ALJ were confronted with four sets of conflicting engineering

4 data concerning this matter and the ALJ had rejected most of

5 it because the sponsoring engineering consultants had employed

6 incomplete and inconsistent engineering calculation methods.

7 Then they give a citation. And then it's just basically the

8 AL -- they just affirm the judge's authority to order joint

9 engineering.

10

11 this one.

12

MR. GOLDSTEIN: Your Honor, I'd like to be heard on

JUDGE STEINBERG: Okay.

13

14

~ 15

16

17

18

19

20

21

22

23

24

MR. GOLDSTEIN: As far as the Bureau is concerned,

none of these exhibits and the precision of these exhibits in

the technical and the numbers. What is important is Mr.

Bott's state of mind at the time he made his determination and

Mr. Bott can be examined and cross-examined on what his

understanding was at the time, what his sense was at the time,

what his rationale was at the time, and what he believed the

numbers and the, the terrain was at the time. And I think

that's the important thing. The, the post-engineering does

not prove one thing one way or the other.

MR. RILEY: But, Your Honor, I, I appreciate what

Mr. Goldstein said and I've understood that to be his

25 position. The problem I confront is not Mr. Goldstein's
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MR. RILEY: Your Honor --

not relying on --

JUDGE STEINBERG: You're not going to say that -

okay. Footnote 7 says, as a Class C-2 facility, KCVI would

serve an area 3.1 times the size and a popUlation of 2.1 times

greater than that of KRSS's C-2 operation.

other words, you're not going to say --

MR. RILEY: We're not claiming -- oh, we're, we're

JUDGE STEINBERG: You're not going to say it's not

3.1 and a population of 2.1, but it's 1.8 --

MR. RILEY: Well, I'm not accepting -- I, I am not

accepting and don't intend to rely upon the engineering, the

test, or the Bureau exhibit received for official notice

1 position, but paragraph 11 of the HDO. And, and Mr. Bott's

·2 testimony, I think, which we will get to in a moment, but I

3 think his testimony shows why this exhibit's relevant and

ought to be received. He describes the market he intended to

serve and he says that it was his judgment that KRSS would

cover that market. This confirms his judgment. That's what

it's being offered for.

JUDGE STEINBERG: In other words, what -- okay. In

purposes. What I am trying to deal with is paragraph 11 and

show why Mr. Bott's judgment was not only the judgment he

24 made, which he can testify to, but was not an irrational

25 judgment. That his experience and his belief is born out by

4

5
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8

9
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12
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1 the engineering study in Exhibit 2.

2 If, if you suggested, Your Honor, that you're going

3 to be called upon to reach certain conclusions here, if the

4 Bureau argues that while, that while Mr. Bott's testimony that

5 he reached certain decisions and, and had certain intentions

6 isn't shaken on the record, nevertheless the credibility of

7 his testimony is subject to doubt, note paragraph 11 of the

8 HDO. What am I confronted with? What they're doing is

9 saying, yeah, that was his judgment and we don't dispute it,

10 but it is irrational judgment. And he'S not entitled to an

11 irrational judgment. Well, Exhibit 2 shows that his judgment

12 was rational. It was accurate.

13 MR. GOLDSTEIN: Your Honor, it doesn't because

14 there'S no comparison as you articulated earlier, so as far as

15 we're concerned, the only thing that is relevant is his state

16 of mind and he can testify that and he can be judged by his

17 credibility on the stand.

18 JUDGE STEINBERG: But let me ask this. Did your

19 engineer prepare a similar study with respect to Mr. Bott's

20 proposal?

21

22

23

MR. RILEY: No, he did not, Your Honor

JUDGE STEINBERG: How onerous a task would that be?

MR. RILEY: Well, I don't know how onerous it would

24 be, but I wouldn't offer it for relevance, Your Honor. I

25 think that Mr. Bott's testimony shows why this is relevant.
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1 The market is Idaho Falls to Pocatello and what's in between.

...-..-..../ 2 JUDGE STEINBERG: And under the FCC method he, he

3 doesn't cover Idaho Falls, but under this method he does.

4 MR. RILEY: Exactly. That's precisely the point of

5 this exhibit, Your Honor, that -- to show that it's a full

6 market coverage station. Surely I, I would concede that you'd

7 expect -- what you expect is probably true. That Mr. Bott's

8 contour extends further using this method up and down the

9 valley, but it's irrelevant if Mr. Bott's making a judgment

10 about the market and Commission's suggesting that KRSS won't

11 be a viable market competitor. Mr. Bott believed it would be

12 and this engineering shows that his belief happens to be borne

13 out by engineering science.

14

'---.- 15

16

17

18

19

20

21

22

23

JUDGE STEINBERG: Let me -- I'm going to reserve

ruling on this exhibit and let's see what -- where the

testimony takes us and then I'll revisit it and -- so, I'm,

I'm still -- I'm kind of unhappy with half the story. But I,

you know, I fully recognize why it's here, you know. Why it's

there and that -- and what it's designed to respond to. Okay.

Let's go to number 3 and then -- I guess we'll need Mr. Bott

for that.

MR. RILEY: Yes. Mr. Bott, would you approach the

stand.

24 Whereupon,

25 RICHARD PALMER BOTT II
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1 having been first duly sworn, was called as a witness herein

2 and was examined and testified as follows:

3 MR. RILEY: Your Honor, I would like to have

4 identified for the record what has been exchanged as Bott

5 Exhibit No.3, in, in totality I believe 25 pages. The, the

6 first five pages are -- or is a declaration of Mr. Bott of

7 October 8th this year. It is followed by attachments, eight

8 pages of news reports and economic analysis, six pages of

9 declarations given by Mr. Bott prior in this assignment

10 application proceeding, and then six pages of comparative case

11 exhibits from Docket 87-223, the Blackfoot FM comparative

12 case. The total is the 25 pages.

13 JUDGE STEINBERG: Okay. The document described will

14 be marked for identification Bott Exhibit 3.

15 (Whereupon, the document referred to

16 as Bott Exhibit No. 3 was marked for

17 identification.)

18

19

20

MR. RILEY: May I move its admission, Your Honor?

JUDGE STEINBERG: Mr. Goldstein?

MR. GOLDSTEIN:" I'd like to raise a question with

21 respect -- object to pages 5, 6 --

22

23

24

25

MR. RILEY: Page 5?

JUDGE STEINBERG: 5 is the declaration.

MR. GOLDSTEIN: Page 6 through 11 on what

have a clarification as to the purpose for which these
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1 documents are being offered? They're certainly not being

2 offered for the truth of what's in the documents.

3 JUDGE STEINBERG: -- sample of the economic news

4 reports -- read in 1991 is attached and I believe Mr. Bott

5 incorrectly that these -- this is the sample to which he

6 refers, but let me ask Mr. Bott.

7 EXAMINATION

8 BY JUDGE STEINBERG:

9 Q Why don't you state, state your name for the record,

10 please, and address?

11

12

13

14

15

A

Q

A

Q

A

Richard Palmer Bott II.

And your address?

Oh, address?

Yeah.

It is 11974 Connell, C-O-N-N-E-L-L, Overland Park,

16 Kansas 66213.

17 Q Okay.

18 MR. RILEY: Your, Your Honor, I'm sorry. I, I, I

19 should have done that

20

21

JUDGE STEINBERG: That's okay.

MR. RILEY: -- and, and he should be sworn at this

22 point I think.

23

24

JUDGE STEINBERG: He was sworn.

MR. RILEY: He was sworn? And, and -- but I never

25 asked the question that I should have. Well, this hasn't been
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1 accepted yet.

2 JUDGE STEINBERG: No, but it's got his declaration

3 on it and so --

4

5

MR. RILEY: Yeah.

JUDGE STEINBERG: -- you don't have to go through

6 all of that.

7

8

9 o

MR. RILEY: Okay.

BY JUDGE STEINBERG:

I, I detect from the way you answered that question,

10 have you recently moved?

11

12

A

o
Yes.

And so you had to, you had to search for the

13 address?

14

15

16

17

18

19

20

21

22

23

24

25

A

Q

A

o
A

Q

That's right.

Okay. When did you move?

This summer, June.

June?

Between June and July.

Okay. And look at page 2 --

MR. GOLDSTEIN: Your Honor, with all due respect --

JUDGE STEINBERG: This is voir dire.

MR. GOLDSTEIN: You don't want to swear him in?

JUDGE STEINBERG: He already was sworn.

XS. LADEN: He's been sworn in.

JUDGE STEINBERG: Everybody missed that except me.
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1

2

MR. OXENFORD: I saw it.

JUDGE STEINBERG: Okay. Mr. Oxenford -- okay. So

79

3 I'm not crazy. I didn't dream it. I used to forget when I -

4 in my previous existence in Social Security I used to forget

5 to swear the witnesses all -- in all the time and when we got

6 to the end of the hearing I'd remember and then I'd make them

7 stand up and say, do you swear that the testimony you gave was

8 the truth, the whole -- truth. And they'd say yeah. I'd say,

9 do you want to change anything and they'd say, no. I'd say,

10 you're sure? Yeah. So we just you want me to do that, I

11 can do that too. There's a way around everything. And one

12 lawyer was sitting there waiting for me to forget because if

13 the decision went against him he was going to appeal because I

14 didn't swear in the witness. Anyway -- okay.

15

16 Q

BY JUDGE STEINBERG:

Page 2 of your testimony and around the middle of

17 the second paragraph, it says a sample of the economic news.

18 Do you see that?

19

20

A

Q

Yes, sir.

Point to Exhibit 2 -- I mean, Exhibit 3, the pages

21 that comprise that sample.

22 A That would be on page 6, page 7, page 8, page 9,

23 page 10, page 11, page 12, page 13.

-->

24

25

Q Okay.

MR. GOLDSTEIN: That's fine, Your Honor. Thank you.
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1

--- 2

3

JUDGE STEINBERG: Are you still objecting?

MR. GOLDSTEIN: To those, to those pages?

JUDGE STEINBERG: To whatever -- no, those -- okay.

in my

"In sUDUllary ... "

MR. GOLDSTEIN: It's, it's opinion testimony. It

MR. GOLDSTEIN: I'm withdrawing my objections to

JUDGE STEINBERG: Mr. Riley?

MR. RILEY: I think that a factual statement, I did

JUDGE STEINBERG: Okay. Did you complete?

MR. GOLDSTEIN: Yes.

JUDGE STEINBERG: Okay. What's the basis for the

there. I did not misrepresent or lack candor

in this assignment proceeding, isn't conclusory at all. We,

objection?

should be characterized. That's a conclusory statement in

not misrepresent or lack candor in the comparative hearing or

opinion, I did not misrepresent or lack candor.

MR. RILEY: Oh, Your Honor, what -- I'm sorry.

those pages.

JUDGE STEINBERG: Okay. Any other objections?

MR. GOLDSTEIN: In page 4, the paragraph starting,

objection?

4 Are, are you still objecting to those pages?

MR. GOLDSTEIN: No, I am not.

JUDGE STEINBERG: Okay. So you withdraw the

5

6

7

8

9

10

11

12

13

14

---.- 15

16

17

18

19

20

21

22

23

24

25
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1 we have here the man about whom Issue A asked the question,

2 did he misrepresent. And he says I did not. I asked -- I

3 know we want to get on with this case, but I have to say that

4 I-

5 JUDGE STEINBERG: I only have the rest of the week.

6 MR. RILEY: I asked at the prehearing conference for

7 a D&E statement, the what are the particular factual issues

8 we must address. I was denied my request. Your -- you said

9 that given the HDO, you would know how to proceed, Your Honor.

10 Mr. Goldstein believed the HDO gave me all I was entitled to.

11 Issue A asks a broad misrepresentation question.

12 There's only one misrepresentation alleged in the

13 order and Exhibit 1 is an admission that that was a mistake.

entitled to have my witness testify I did not misrepresent or

lack candor.

me, perhaps by the Review Board, perhaps by the Commission.

But I think he's entitled to say I don't think I

recognize that it's conclusory, but I don't see that it hurts

anything to be in there. I'm -- ultimately the conclusion's

But there'S only one misrepresentation alleged in the HDO.

That is that he maintained in this proceeding that he'd always

intended to do religious programming.

the conclusion's going to be reached by perhaps

Exhibit 1 is an admission that's not true. I'm

JUDGE STEINBERG: Okay. Objection's overruled. I

going to

14
",--/ 15

16

17

18

19

20

21

22

23

24

25
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1 misrepresented.

2

3 exhibit.

4

5

6

7

8

MR. GOLDSTEIN: I have no other objections to the

JUDGE STEINBERG: Okay. Exhibit 3 is received.

(Whereupon, the document referred to

as Bott Exhibit No. 3 was received

into evidence.)

JUDGE STEINBERG: Okay. Did you have any, any

9 testimony that you want to introduce from Mr. Bott?

10

11

12

13

MR. RILEY: No, Your Honor.

JUDGE STEINBERG: Are -- these will be all --

MR. RILEY: Yes, he is, Your Honor.

JUDGE STEINBERG: Why don't we take about a five, a

14 five-minute break and why don't we be back at five after 11:00

15 by the clock in this room.

16

17

(Whereupon, off the record for a brief recess.)

JUDGE STEINBERG: We're back on the record. Who's

18 going to do the cross-examination?

19

20

21

MR. GOLDSTEIN: I will, Your Honor.

JUDGE STEINBERG: Okay.

MR. GOLDSTEIN: We may split it at a point in time,

22 but I'll start it.

23 JUDGE STEINBERG: Do you have any objection to them

24 splitting cross?

25 MR. RILEY: No.
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CROSS-EXAMINATION

BY MR. GOLDSTEIN:

Q Mr. Bott, we're going to ask you a series of

questions, some of which may appear to you to be ~epet

repetitious or repetitive of that which you've said in your

statements, but we just wanted to have the opportunity to

assess you on the stand and to raise certain questions and

permutations of statements that you've already made. So I

hope you don't get frustrated by the fact that you've said

didn't I already respond to that in some other form or

fashion.

JUDGE STEINBERG: Let me just also say, if you don't

know the answer to something, say I don't know. I don't want

you to guess.

WITNESS: Yes, sir.

JUDGE STEINBERG: And I don't want you to guess, I

don't want you to assume, I want you to remember to the best

of your ability and if you, if you can't remember, then just

say you can't remember.

BY MR. GOLDSTEIN:

Q Do you recall when your application for KCVI was

designated for a comparative hearing?

A Yes, generally.

Q And what year was that?

A 1987.
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1 Q Right. Now, if you'll turn your attention to Mass

now, why did -- what -- why did you choose toWasQ

A That's true.

A That is correct.

A Yes, it was.

Q Was that, was that then your intention?

A That is correct.

Q -- statement filed on your behalf at Blackfoot?

Q And it also intends that you intended to move to

Blackfoot, Idaho. Is that correct?

A Yes, on my behalf.

Q Okay. Now, the statement in the second paragraph

indicates that you intended to -- or proposed to work full

time. Is that correct?

A Well, at the time they both became designated for

hearing almost the same time during that summer of 1987, it

be integrated in that station. You had another application

pending with the Commission at the time. Is that correct?

Q And why did you choose to be fully integrated into

the Blackfoot?

2 Media Bureau Exhibit No.1, which is in the white notebook

3 before you. Why don't you take a minute to read that and then

I'll ask you a series of questions about that. Do you recall

filing that statement in the Blackfoot, Idaho, proceeding?

A I believe --

4

5
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7

8

9
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----- 15
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1 was at that time that I knew that I needed to make a

,"---.' 2 determination as to where I was going to live and make my home

Q What was the other application you had pending?

A The other application was Central Valley.

Q And why did you choose Blackfoot over Central

him, though --

BY MR. GOLDSTEIN:

A Because Blackfoot represented a Class C facility

that I felt had much better long-term profit potential. It

Valley?

MR. GOLDSTEIN: Over Central -- I was going to ask

JUDGE STEINBERG: Over Central Valley.

was going to also be a more complicated situation to run, in

that it covered essentially two market areas, Idaho Falls to

the north and Pocatello to the south, which I felt would be a

3 and I decided that Blackfoot, Idaho, serving the Snake River

4 Valley, would be where I would live and make that, make that

5 my residence. Was the question why?

Q Yes. Why did you choose Blackfoot over the other --

little bit more complex, requiring more of my attention so I

21 wanted to locate there. Plus I thought it would be a nice

22 place to live.

6

7

8

9

10

11

12

13

14

--- 15

16

17

18

19

20

23

24

25

JUDGE STEINBERG: At the time you filed the

application -- well, in -- as of -- we're talking about the

time that the case was designated in July '87, you hadn't
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